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1 GENERAL INTRODUCTION

2 MAKING OF CONTRACT

A. PROPOSAL [s. 2(a)]

% Legal relations

» Mere intention is not enough
% Communication of offer

¢ Counter-offer

*,

d

°,

» [nvitation to offer

L)

>

*,

s Standing or open offers

L)

>

% Invitation for tenders

% Auction sales

% Proposals for insurance

% Kinds of offer

B. ACCEPTANCE [s. 2(b), ss. 7-8]

% Conditions requisite to convert proposal into promise
% Refused proposal has to be renewed

% Mental acceptance

% Standard form contracts

% Ingorance of offeree of terms of offer

% Acceptance of the proposal need not always be expressed in words

% The person to whom proposal is made may or may not be definite

°,

.0

» Effect of act done in ignorance of proposal

*,

0

» Acceptance must be by an ascertained person

% Legal effect of announcement in railway time tables

% Communication by post and by instantaneous communication
C. PROMISE, PROMISOR & PROMISEE

1. Express (S.9)

2. Implied (S.9)

+» Tacit contracts




3. Reciprocal (S.2)

4. Alternative (S. 58)
< What is an alternative promise
% Alternative promises, one branch being illegal
D. CONSIDERATION
% Meaning of “consideration”
% Consideration is an important requisite of contract
%+ Gratuitous promise when enforceable
% Definition analysed
¢ English law
% Indian law
% Privity of contract
< The above rule applied in other similar cases
% Past consideration explained
% Consideration need not be adequate
% Various kinds of consideration
% Points of difference between the english & Indian law of consideration
E. AGREEMENT & CONTRACT
% Valid, void, voidable, unenforceable and illegal agreements
 Void, voidable, and unenforceable agreements distinguished
% ‘CONTRACTS’
% Contract explained
% Agreement and contract distinguished
% Voidable contract
% Circumstances which make an agreement voidable
% Other types of contracts
% Executed and executor
% Unilateral and bilateral
% Standard form contracts
% Exclusion or limitation of liability by one party

% Position in India
3 PROPOSAL, ACCEPTANCE & REVOCATION

% Acceptance
% Acceptance of proposal, its essentials

% Acceptance how made



+» Communication
+» Revocation

% Acceptance and revocation made through post

] VvALID CONTRACT

% Valid contracts (s. 10)

% Which agreements are contracts (s. 10)

% Contracts required to be in writing

% Variance between print and writing

% Competency of parties to a contract (ss. 11 & 12)
% Minor’s agreement

% Contracts by guardians

% Liability of minor in tort

% Reimbursement for necessaries supplied to a minor
% Persons of sound mind

% Contracts by lunatics

% English and Indian law compared

% Contracts by drunkards

% Contracts by married women

% Contracts by insolvents

% Contracts by corporations

% Government contracts

% Types of government contracts

% Consent and free consent

% Parties ad idem

% Free consent

% Coercion (ss. 15,19 & 72)

% Act forbidden by penal code

% Undue influence (ss. 16 and 19a)

% Questions for consideration unders. 16

% Undue influence, when presumed

% Contract with a pardanashin lady

% Undue influence in money-lending transactions
% Compound interest

% Unconscionable or ‘catching’ bargains

% ‘coercion’ and ‘undue influence’ distinguished



d

/7
>

Effect of undue influence (s. 19a)
(fraud (ss. 17 and 19)

Essentials of “fraud”

7
> % L)

o,
hS

<

» Intent to deceive

7
*%*

Effect of silence amounting to fraud (s. 19 expln.)
Effect of fraud (s.19)

Right of a party to a contract whose consent was caused by fraud (s.19)

X3

A

53

AS

53

A

Contracts uberrimaefidei

0'0

% Misrepresentation of law

3

AS

Mispresentation and fraud distinguished

0’0

 Right of a party to a contract whose consent was caused by misrepresentation (s. 19)

K/
*%*

Voidability of agreements without free consent (ss. 19-19a)
Mistake of fact (ss. 20 & 22)

Mistake as to identity of person

3

hS

7
*%*

7
*%*

Mistake as to the subject-matter of the contract
Mistake of law (s. 21)

When mistake of law will vitiate a contract

7
X4

L)

3

AS

d

/7
>

Mistake of ‘fact’ and of law’ distinguished

*,

o0

AX

» Remedies for mistake (ss. 65 and 72)

% Intention to create a legal obligation

) LAWFUL CONSIDERATION AND OBJECT | 65-76
Lawful consideration and object (Ss. 23, 24, 57 and 58)

«

/7
*%*

» ‘consideration’ and ‘object’ distinguished

RS

7/
*

Acts forbidden by law

*,

7
*%*

ases in which penalty is imposed -

@
*%*

X3

A

C
Cases under Excise Laws
C

ases in which object of Legislature is protection of the public

53

AS

Immoral agreements

53

%

Past cohabitation

o

*

greement to give evidence

>

A
A

7

AS

greements against public policy

d

/7
>

welve heads of public policy

*,

T

 Effect of compromise of compoundable offences
Effect of compromise of non-compoundable offences
C

ases where consideration or object is unlawful in part



6 AGREEMENT wiTHOUT cONSIDERATION [EEZD)

% Natural love and affection

% Love and affection

% Promisor must be in existence

% Validity of a gift already made (s. 25, explanation 1)
% Inadequacy of consideration (s. 25, explanation 2)

% Anson’s view
] AGREEMENT IN RESTRAINT OF MARRIAGE [EE)

% Agreement in restraint of marriage (s. 26)

8 AGREEMENT IN RESTRAINT OF TRADE 83-87

% Principle of s. 27

% Restraint of trade

% Agreements restraining freedom of action
% Exception: sale of goodwill

% Exceptions under the partnership act

9 AGREEMENT IN RESTRAINT OF LEGAL PROCEEDINGS 88-90

% Agreement in restraint of legal proceedings (s. 28)

% Under s. 28 of the act, every agreement,

% Effect of agreement providing shorter period of limitation
% Effect of release and forfeiture agreements

% Validity of agreement extending period of limitation

% Exceptiontos. 28

% Scope of exception to s. 28

% Effect of agreement not to appeal

10 AGREEMENT WHICH ARE UNCERTAIN 91-98
% Agreements which are uncertain (ambiguous agreements) (s.29)
11 AGREEMENT WAY OF WAGER 99-106

% Agreements by way of wager (s.30)

% ‘Wager’ defined

% Intention of both parties to gamble essential
% Forms of wager

% The test

% Ostensible sale



53

% Crossword competitions

o

» What are not wagers

% Nature of forward purchases

% Promissory note for debt due on a wagering contract
% Award on debt due on a wagering contract

% Contract of insurance and wager distinguished

¢ Insurable interest

%

% ‘Wagering’ and ‘contingent contracts

-

D)

% Teji-mandi transactions

7

*+ Pukka adatia agreements

% Legal effect of a wagering agreement: effect on collateral transactions

% Collateral transaction not affected by wager

% Legal position of collateral contracts in Bombay

12 AGREEMENT CONTINGENT CONTRACTS

% Contingent contracts (ss. 31-36)
% Definition (s.31)

» What is a contingent contract

% Contingent and absolute contracts

% ‘contingent contract’ and wager’ distinguished

% Difference between ambiguous’ and ‘contingent’ contracts

13 DISCHARGE OF CONTRACT

K/

% Modes of discharge

* Performance of contracts

% $.37. Obligation of parties to contracts
% Obligation of parties to perform

% Submission of tender is proposal

< Promises bind representatives

53

¥ Clause for renewal

% Offer of performance [S.38]

/7

» S. 38 effect of refusal to accept offer of performance

<%

% By whom contracts must be performed

% S.40. Person by whom promise is to be performed

RY

% S. 41. Effect of accepting performance from third person

53

% Performance of joint promises

%

% S.42. Devolution of joint liabilities -



vii

% Joint and several

% S.43. Any one of joint promisors may be compelled to perform

% Each promisor may compel contribution

% Sharing of loss by default in contribution

% S.44. Effect of release of one joint promisor

% S.45. Devolution of joint rights

% S. 46. Time for performance of promise, where no application is to be made and no time is
specified

% S.47. Time and place for performance of promise, where time is specified and no application
to be made

% S.48. Application for performance on certain day to be at proper time and place

% S. 49. Place for performance of promise, where no application to be made and no place fixed
for performance

% Debtor to seek his creditor

% S.50. Performance in manner or at time prescribed or sanctioned by promise
* Usual business hours

% Application for performance to be at proper place and time

% Application for reasonable place of performance

% Time and manner of performance, promisee’s choice

% Performance of reciprocal promises [ss. 51-54]

% Order of performance

% S.52. Order of performance of reciprocal promises

% S.53. Liability of party preventing event on which contract is to take effect
% Liability of party preventing performance

% S.54.Effect of default as to that promise which should be first per formed in contract consisting
of reciprocal promises

% S.57. Reciprocal promise to do things legal and also other things illegal

% S.58. Alternative promise, one branch being illegal

% Time for performance

% S.55. Effect of failure to perform at fixed time, in contract in which time is essential
% Effect of such failure when time is not essential

% Effect of acceptance of performance at time other than that agreed upon

% Factors which make time of essence

% Construction contracts



% Sale transactions

% Land and property dealings
% Allotment of plots

% Right of renewal and other personal privileges
% Agreement of reconveyance
% Carriage by air

% Completion of term

% Sale of shares

% Time of reporting

% Non-commercial matters
 Extension of time

% Consequences of failure

/7

» Impossiblity of performance and frustration

3

% S.56. Agreement to do impossible act

% Contract to do act afterwards becoming impossible or unlawful

/7

% Compensation for loss through non-performance of act known to be impossible or unlawful

% Initial impossibility [s.56]

% Subsequent impossibility [s.56]
% The doctrine of frustration

% Commercial hardship

K/

« Specific grounds of frustration

% Application to industrial relations

% Under the contract the quality of chicory to be sold was the chicory of specific description
% Theories of frustration

% Theories not applicable in India

% Effects of frustration

% S. 65. Obligation of person, who has received advantage under void agreement, or contract
that becomes void

% Discovered to be void

% Quantum merit claims

% Becomes void

% Appropriation of payments [ss. 59-61]

% S.59. Application of payment where debt to be discharged is indicated
% S.60. Application of payment where debt to be discharged is not indicated



lX
% S. 61. Application of payment where neither party appropriates
% Discharge by modification
% S. 62. Effect of novation, rescission and alteration of contract
*» Novation and Rescission
% Effect upon arbitration clause
% Remission of performance
% Extension of time
% Accord and satisfaction
% Estoppel: acceptance of final bill
*» Rescission and restoration
% Assignment of contracts
% No assignment of liabilities
% Assignment of rights
*» Unilateral cancellation of sale deed
% Effect and formalities of assignment
% Subject to equities
% Notice of assignment
% Discharge by breach
% Anticipatory breach
% S. 39. Effect of refusal of party to perform promise wholly
% Effect upon rights
“ Anticipatory breach of a contingent contract
% Premature termination of contract of employment
» Negative injunction
» Where negative injunction not issued
% Remedies
% Rescission
% S. 64. Consequences of rescission of voidable contract
% Mode of rescission
% S.66. Mode of communicating or revoking rescission of voidable contract
% Loss of right of rescission
“ Damages for breach [Ss. 73-74]
% Remoteness of damage
% Section 73 of the contract act
% S.73. Compensation for loss or damage caused by breach of contract
% Compensation for failure to discharge obligation resembling those created by contract



% Section 73 incorporates two rules of “Hadley v Baxendale”
% Liability in ordinary cases

% Proof of loss is necessary

*

* Building contracts
% Delay suffered by builder
% Scheme for allotment of plots

/7

% Auction sale of property

% Difference between market price and contract price
% Whether actual purchase or sale of goods necessary
% Getting work done through other sources

¢ Premature termination of contract

% Incomplete execution

% Award of interest on difference

 Interest by way of damages

% Loss of profits is special loss

% Loss of expected profit

% Consequences of delay in transit

K/

% Meaning of market price

% Escalation of costs

% Agreement to provide finance

% Compensation for liability to third party before payment
% Unfair or wrongful dismissal of employee

% Agreement by employee to release all claims
% Measure of damages

% Claim for damages is not debt

» Damages are compensatory, not penal

% Inconvenience caused by breach

% Loss caused by misrepresentation

% Incidence of taxation

% Nominal damages (no loss situation)

% Refund on partial cancellation of contract

% Pre-contract expenditure

< Agreement to provide scientific process

% Mental pain and suffering and punitive damages (non-pecuniary loss)

/7

% Three cases listed by the house of lords

% Breach of promise of marriage



++ Mental distress caused by negligent survey report or advice
+» Compensation for non-pecuniary loss

»* Housing service

» Negligent surgical operation

» Negligence in maintenance of electricity lines

++ Contracts for providing peace of mind or preventing mental distress

» Photographer’s failure to appear at wedding

% Failure by band to attend wedding reception

++ Cancellation of wedding reception

% Holiday cases

% Solicitor’s failure

% Loss of pets due to carrier’s negligence

++ Demotion of employee without reasonable cause

+* Delay in payment

% Dishonour of cheques

++ Trade secrets

+» Damages for breach of confidence

+«* Injunction to restrain breach of confidence

¢+ Injunction for restraining breach of contract

** Injunction for restraining alienation of property

+* Writ remedy against termination of dealership

+* Termination of contract by government and writ remedy

++ Direction for payment in writ jurisdiction

+ Withdrawal of letter of intent and writ remedy

+* Waiver and writ remedy

% Impact of inflation on damages

+* Duty to mitigate [s. 73 (explanation)]

% Auction sales and duty of mitigation

% Contract of employment and duty of mitigation

»* Stigma compensation

% Advantage out of one’s own wrong not allowed

» Aggrieved party increasing loss by unreasonable conduct

»* Transactions concerning property

** Negligent valuation

% Aggrieved party not to be inflicted with unusual burdens

% Reluctance of courts to expand scope of duty of mitigation



X1l
% Contributory negligence
% Arbitrator’s award
% Recovery of damages as arrears of land revenue
% Exclusion of section 73: arbitration clause
% Liquidated damages and penalty [s.74]
% Court’s power to reduce specified amount

/7

* Application to hire-purchase contracts

3

% Heavy amount as evidence of penalty
% Fixed figure constitutes ceiling

% Stipulation for payment on events extraneous to breach of contract

*

» Applicable whether stipulation is for payment in cash or kind
% Conditions of membership

% Section 74, contract act

/7

% S.74. Compensation for breach of contract where penalty stipulated for rule stated in section
74

% One party not to be adjudicating authority

K/

*» Breach and right to compensation must be established

)

* Unilateral deduction from final bill not permissible

% Common features between English and Indian laws

/7

% Forfeiture of earnest money or deposit

% Forfeiture of earnest money on non-fulfilment of conditions of e-auction
% Withholding of payment under bills

% Whether actual loss necessary

/7

» Where no loss caused
% Exclusion of right to compensation

% Loss caused by mutual delay

/7

» Where profit follows
% Forfeiture of earnest money only when reasonable to do so
% Refund of earnest money where wrong specification provided

% Distinction between earnest and deposit, how far real

*

* No forfeiture where extra costs otherwise recovered

X/

s No forfeiture where contract still not formulated

% Stipulation for refund of double amount of earnest and interest

/7

* Security money under other contracts

3

¥ Show-cause notice before forfeiture

/7

% Consent decrees



xiii

% Clear notice of clause requisite

% Interest by way of damages

% Bank’s service charges

% Compensation for giving wrong destination to ship
% Statutory compensation

% Termination of contract for breach

% Jurisdiction

% S.75. Party rightfully rescinding contract entitled to compensation

14 QuASI CONTRACTS | 226-239)

% Certain relations resembling those created by contract

% Quasi contracts

% “68. Claim for necessaries supplied to person incapable of contracting, or on his account
% Section 69 contains the following provision in this regard:

% “69.Reimbursement of person paying money due by another in payment of which he is interest
% It must be doing of something positive

 No intention to do the act gratuitously

% Enjoyment of benefit by the defendant is necessary

% Unjust benefit to the defendant necessary

% Application of section 70 against the government

% Section 70 cannot be invoked against a minor

% Liability to pay minimum charges

% Finder’s right of lien and compensation

% Finder is bailee only against the true owner

% Unjust benefit under mistake

% Money paid or anything delivered under mistake

% Refund of import duty not legally payable

» Unjust benefit under mistake

% No refund if the plaintiff did not pay from his own pocket

% Money not recoverable where there is no unjust enrichment of the defendant
% Unjust benefit under “coercion”

% Recovery of sale consideration on sale of machinery

% Compulsion of law is not coercion

% The plaintiff in default



xiv

19 BREACH OF CONTRACT

/7

*+ Breach of contract
< Damages.
% Remoteness of damage.

/7

» Measure of damages.

3

% Duty to mitigate the loss.
% Liquidated damages and penalty.

% Quantum meruit.

R/ «
0‘0

73. Compensation for loss or damage caused by breach of contract

S

» Compensation for failure to discharge obligation resembling those created by contract

% The section has been explained with the help of the following illustrations

/7

¢ Remoteness of damage
% Delay in carriage of goods meant for sale
< Compensation for mental anguish

% When monetary compensation is not adequate relief

/7

« Breach of promise to marry

X/

% Claim by stranded passengers

% Damages for pre-contract and wasted expenditure
» Measure of damages

% Their lordships observed:

< Damages when goods have fixed market price

% Loss of profit on a sub-contract

/7

» Damages in case of delivery by instalments

3

% Duty to mitigate the loss
% Liquidated damages and penalty

/7

“ Entitlement of compensation for breach of contract
% 74. Compensation for breach of contract where penalty stipulated for
% Forfeiture of earnest money

¢ No forfeiture of advance if contract becomes frustrated

/7

¢ Liquidated damages

RY

% “1065. Liquidated damages distinguished from penalties

RS

% Quantum merit

16 CONTRACTS OF INDEMNITY | 267-296

% Contracts of indemnity and guarantee

% Definition of indemnity



% Extent of liability

% Commencement of liability

% Contract of guarantee

% A contract of guarantee requires three parties

% Distinction between a contract of indemnity and a contract of guarantee counter-guarantee
% Extent of surety’s liability (section 128)

% Suit against surety alone without impleading the principal debtor is maintainable
% Death of principal debtor does not ipso facto discharge the surety

% Surety is still liable even on failure of the main contract

% Continuing guarantee (section 129)

% Limitation period

*» Bank guarantee distinguished from letter of credit

% Discharge of surety from liability

% Circumstances when surety is not discharged

1] BAILMENT AND PLEDGE | 297-332]

% Essentials of a bailment

% Delivery should be for some purpose

» Some transactions which resemble bailment are not really bailment
% Bank locker

% Deposit of money in a bank

% An agent who has collected money on behalf of his principal

% Hire-purchase transaction is a bailment

% Duties, liabilities and rights of bailor and bailee

% Duties liabilities and rights of bailee

% Bailor’s duty to disclose faults in goods bailed (section 150)

» Involuntary bailee’s liability and duty

% Carriage of goods at owner’s risk

% Railway as bailee

% Termination of gratuitous bailment

» Restoration of goods lent gratuitously (section 159)

% Right of third person claiming goods bailed (section 167)

% Finder of goods (sections 168-169)

% Right of finder of goods, may sue for specific reward offered (section 168)

% When finder of thing commonly on sale may sell it (section 169)



Xvi

% Finder as a bailee
% Rights of finder

+» Duties of finder

7

» General lien of bankers, factors, wharfingers, attorneys and policy brokers (section 171)

*

% Distinction between particular lien and general lien
% Bailment of pledges
% Essential ingredients of pledge

% Distinction between bailment and pledge

/7

 Distinction between pledge and hypothecation pledge

K/

 Rights of pawnee

3

% Pawnee’s right of retainer (section 173)

% Defaulting pawnor’s right to redeem (section 177)

% Defaulting pawnor’s right to redeem (section 177)

*» Who can make a pledge

< 178. Pledge by mercantile agent

< Pledge where pawnor has only limited interest (section 179)

18 AcENCY _333-374)

7

% Definition of ‘agent’ and ‘principal’ [section 182]

% Distinction between agent and servant

% Distinction between agent and independent contractor
% Ingredients of an agency

% Creation of agency

/7

% Definition of express and implied authority (section 187)

3

% Extent of agent’s authority (section 188)
% Essentials for a valid ratification
% Liability of principal inducing belief that agent’s unathorised acts were authorized

% Distinction between ‘implied’ and ‘ostensible’ authority

/7

% Termination of agency

K/

% Section 201 provides
< Termination of agency, where agent has an interest in subject-matter (section 202)
% Principal may revoke agent’s authority to be effective propectively

/7

* Liability to compensate for revocation before expiry of time



xvii

% Notice of revocation or renunciation : (section 206)

% Revocation and renunciation may be expressed or implied (section 207)
% When does termination of agency became effective (section 208)

% When termination of agent’s authority takes effect as to agent, and as to third persons
» Termination of sub-agent’s authority (section 210)

% Power/authority, duties, liabilities and rights of agent and principal

% Agent’s authority, duties, liabilities and rights

% Agent’s power and authority

% Agent’s duties

% Agent’s liabilities

% Principal’s authority /powers, duties, liabilities and rights

% Principal’s authority /powers

% Principal’s duties

% Principal’s liabilities

% Principal’s rights

% Duties of agent

% Duty to conduct business as per principal’s directions (section 211)

%+ Agent to conduct business with skill and diligence (section 212):

% Agent’s duty to maintain accounts [section 213]

% Agent’s duty to pay sum received for principal (section 218)

% Agent’s duty to communicate with principal (section 214)

% Agent’s duty to avoid conflict of interest with principal (section 215)

% Agent not to make secret gains [section 216]

% Rights of agent [sections 219 to 223]

% Right to remuneration (section 219)

% Agent is not entitled to remuneration for misconducted business (section 220)
» Agent’s right to lien, on principal’s property (section 221)

% Agent’s right to be indemnified (sections 222-223)

% Agent to be indemnified against consequences of lawful acts

% Non-liability of employer of agent to do a criminal act section 224

% Agent’s right to compensation for injury caused to him by principal’s neglect (section 225)
% Relations of principal with third parties (section 226)

% “enforcement and consequences of agent’s contracts



xviii

)

% Principal is not bound when agent exceeds his authority

L)

(4

D)

*,

» Principal now far bound, when agent exceeds authority (section 227)

(4

D

*,

» Personal liability of agent (section 230)

>

<,

% Presumption of contract to contrary

% Exceptions: when agent can sue or be sued personally

L)

7
e

Agent'’s liability when the principal, though disclosed, cannot be sued [section 230(3)]

«

» “right of parties to a contract made by agent not disclosed (section 231)

<,

.0

>

% Performance of contract with agent supposed to be principal (section 232)
% Third party choice to sue (section 233)

% Estoppel against third party (section 234)

% Liability of pretended agent and breach of warranty [section 235]

% Person falsely contracting as agent, not entitled to performance (section 236)

* Liability of principal inducing belief that agent’s unauthorised acts were authorised (section
237)

% Effect of fraud or misrepresentation by agent [section 238]
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